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APPELLANTS’ STATEMENT OF QUESTION PRESENTED 

In an action to recover damages for a broken arm sustained by 
the plaintiff, Kathryn Johnston, while under treatment by the defendant, 
the question presented is whether the trial Court was in error in grant- 
ing defendant's motion for summary judgment where the record dis- 
closed that the female plaintiff submitted herself to the defendant for 
certain mental therapy treatments after having specifically questioned 
the defendant concerning the type of the treatments and as to whether 
or not any harm would come to her upon taking these treatments and 
was advised that the treatments, as given by him, were perfectly 
safe and while unconscious received the broken arm. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 076 


JOHN JOHNSTON and KATHRYN JOHNSTON, 
Appellants 


vs. 
DR. ISADORE RODIS, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by John Johnston and Kathryn Johnston, 
plaintiffs below, from a judgment in favor of the appellee, Dr. Isadore 
Rodis, defendant below, and the parties will be hereafter referred to 
as they appeared in the trial Court. 


The action was commenced by a complaint filed by John 
Johnston and Kathryn Johnston against Dr. Isadore Rodis claiming 
damages in the sum of $25, 000.00 for injuries sustained by the 
female plaintiff while under the care and treatment of the defendant. 
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Jurisdiction was conferred on the District Court by the pro- 
visions of Section 306, Title 11 of the 1950 Edition of the Code of the 
District of Columbia and on this Court by Section 1291, Title 28, 
United States Code. 


STATEMENT OF THE CASE 


The complaint alleges that on May 1, 1952, the plaintiff, 
Kathryn Johnston, became a patient of the defendant for the purpose 
of obtaining certain treatments. The plaintiff questioned the defendant 
concerning the treatments to be given by him and being advised by the 
defendant that the treatments given by him were perfectly safe, and 
relying upon this information, submitted herself to the defendant for 
treatment. 


During these treatments plaintiff would be unconscious for 
some period of time and was wholly under the control of the defendant 
and his nurses. On May 10, 1952, upon regaining consciousness after 
one of these treatments, she learned that she had sustained a fracture 
of her left arm. 


The defendant in his answer admits that plaintiff was a patient 
but denied that he had advised her that the treatments were safe. The 
defendant further stated that plaintiff, because of her condition, was 
given electric shock therapy and that despite all care fractures will 
occur in this type of treatment. 


: On the hearing of the motion the Court had before it by reference 
the record in the case of Kathryn Johnston v. Dr. Isadore Rodis, Civil 
Action No. 3864-52, the original record being made a part of the re- 
cord before this Court on appeal, and being set out in the joint appen- 
dix 19--30. 
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The deposition of the defendant in that case (J. A. 26) disclosed 
that this situation had occurred to him on other occasions and stated 
that he had not acquainted Mrs. Johnston with the fact that it might 
happen to her. The reason given for his failure to advise her of this 
fact was that it was not his custom to acquaint people of what might 
happen to them. Another reason given was that the patients were up- 
set and that if they were told about the potential dangers they might 
refuse treatment (J. A. 27). He further stated that the presumption 
was that the fracture happened during the course of the treatment 
(J..A. 25). : 


The pre-trial statement is substantially in accordance with the 
foregoing statement of facts. | 


After the pre-trial hearing a motion for a summary judgment 
was filed on behalf of the defendant and the Court granted the motion 
for summary judgment and filed a written opinion (J. A. 11-16). 


STATEMENT OF POINTS 


The Court erred in granting defendant's motion for summary 
judgment. ! 


SUMMARY OF ARGUMENT 


The allegations of the pleadings and the pre-trial statement 
clearly state that the defendant was asked concerning the treatments 
to be given and whether any harm would come to her upon taking the 


treatments and was advised by the defendant that the treatments were 
safe. The plaintiffs contend that the defendant was'under a duty to 
speak truthfully and in good faith to advise the plaintiff what might 
befall her upon the taking of these treatments. The plaintiff relied 
on the defendant's statement that the treatments as given by him were 
safe and submitted to the treatments. While under the care of the 
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defendant and unconscious she was injured and the plaintiffs contend 
that she was entitled to have a jury pass upon the issues so presented. 


The plaintiff was taking a treatment under the supervision and 
control of the defendant and was unconscious at the time the injury was 
sustained and plaintiff was entitled to have her case submitted to the 
jury on the doctrine of res ipsa loquitur. 


ARGUMENT 


The female plaintiff, who was in need of treatment for a mental 
condition, became the patient of the defendant. The plaintiff appeared 
at the defendant's office in company with her niece, Mrs. Lee. Asa 
result of his examination the defendant concluded that the female plain- 
tiff required electric shock treatments. The pleadings indicate that 
the defendant was then asked whether any harm would come to her upon 
taking these treatments and was advised by the defendant that the treat- 
ments as given by him were perfectly safe, and upon the basis of this 


statement the plaintiff submitted herself to the defendant for treatments. 


The deposition of the defendant taken in Law No. 3864-52 (J. A. 
19-30) is most helpful and was referred to in the argument before the 
trial judge on the hearing on the motion for summary judgment. The 
defendant, in his deposition, describes the treatment given and stated 
that the family is not present during the treatments. They are in an 
ante-room somewhere and they never witness the treatment (J. A. 21- 
23). When the plaintiff became conscious she discovered that she was 
injured and the defendant in his deposition (J. A. 25) stated that the 
presumption is that it happened during the course of the treatment. 
The defendant stated that it had happened to him before (J. A. 26), but 
that he had not advised the plaintiff of this fact nor had he said any- 
thing to Mrs. Lee (J. A. 27). 
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The plaintiffs agree that as a general rule a physician is not an 
insurer of the result of treatment which he may render to a patient. 
However, they do maintain that when the physician makes a statement 
to a patient that the proposed treatment is perfectly safe, when in fact 
he knows from his own experiences that this is not true, then resulting 
injury to the patient from the treatment does create'a question of fact 
as to whether or not the physician has breached his contractual duties 
to the plaintiff and an allegation of breach of contract is proper. 


In the case of Adams v. Ison, Ky. , 249 S.W. 2d 791, the 
Court made the following statement: : 

"The relationship of a patient to his physician is by its 
very nature one of the most intimate. Its foundation is the 
theory that the physician is learned, skilled and experienced 
in the afflictions of the body about which the patient ordinarily 
knows little or nothing but which are of the most vital impor- 
tance to him. Therefore, the patient also necessarily places 
great reliance, faith and confidence in the professional word, 
advice and acts of his doctor. It is the physician's duty to 
act with the utmost good faith and to speak fairly and truth- 
fully at the peril of being held liable for ES for fraud 
and deceit." | 
In such a course of treatment as was recommended and used on 

the female plaintiff, it is the plaintiffs’ position that the physician has 
a duty to warn, as well as a duty to speak honestly, with respect to 


any possible danger. 


In the case of Lester v. Aetna Casualty & Surety Company, 240 
F.2d 676, an action was brought against the defendant as the insurer of 
Dr. Edith W. Rigsby, a physician specializing in the practice of psy- 
chiatry, and the matter was submitted to the jury under certain in- 
structions and there was a finding for the defendant. The Court in 
that case discussed the duty of a doctor under such circumstances and, 


at page 679, made the following statement: 
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"The basic, the fundamental, difficulty which confronts 
plaintiff on this appeal is that he presents his case as though 
it were one of a person being deprived by another of due pro- 
cess of law, instead of grounding it upon the well settled 
principles that a physician must, except in real and serious 
emergencies, acquaint the patient or, when the circumstances 
require it, some one properly acting for him, of the diag- 
nosis and the treatment proposed, and obtain consent, thereto 
express or implied, and, consent obtained must proceed in 
accordance with proper reasonable medical standards and in 
the exercise of due care." 


The defendant's statement in his deposition admits that on other 
occasions other patients were injured in the course of these treatments 
and the reason given by him for not advising the patients as to what 
might occur was that it was not his custom to acquaint people of what 
might happen to them and for the further reason that the patients were 
upset and that if they were informed of the possibility of injury that 
they might refuse treatment. In this case the plaintiff had her niece, 

a Mrs. Lee, with her and if the defendant did not desire to inform the 
plaintiff of the possible or probable injury that she might sustain, surely 
he was under a duty to advise her niece, Mrs. Lee, and especially when 
the specific question was put to the defendant before agreeing to accept 
the treatments. 


In the leading case of Hunter v. Burroughs, 123 Va. 113, 96 
S.E. 360, The Supreme Court of Appeals of Virginia, in affirming the 
trial court's action in overruling a demurrer to a count in the complaint 
based on Such a duty, held that: 


"The count alleges that in the instant case the plaintiff 
‘consulted the said defendant as a physician regarding said 
eczema and as to the proper treatment therefor’; that, in 

Substance, the defendant then well knew, or by the exer- 
cise of ordinary skill and forethought should have well 
known, of the danger aforesaid; that notwithstanding this 
situation the defendant misled the plaintiff by not only not 
giving him the warning aforesaid, but by affirmatively 
assuring him that if the defendant applied the X-ray treat- 
ment to the plaintiff's legs and ankles 'his eczema would 
be cured and his legs and ankles would be well within a 
short time, to wit, eight weeks." This count also contains 
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the allegation that had the defendant given the plaintiff 

the warning aforesaid the latter would not have sub- 

mitted to the treatment of the X-rays. In such a situa- 

tion we are of opinion that the count stated a good cause 

of action against the defendant for giving, not a mere 

opinion, but the positive assurance of cure alleged. 

Hence we do not find any merit in this objection. vu 

p.p. 366-367. : 

The plaintiff further contends that the doctrine of res ipsa 
loquitur is applicable on the facts of this case. The female plaintiff 
received a shock treatment from the defendant while she was in a state 
of unconsciousness. The treatment was recommended and given without 
any warning of its possible dangerous consequences and with the posi- 
tive statement from the defendant that this treatment was perfectly safe. 
This testimony was brought out in the plaintiffs' case at the previous 
trial of this case in November, 1954, (Civil Action No. 3864-52, 


United States District Court for the District of Columbia). 


Sometime after this treatment, and after regaining consciousness, 
Mrs. Kathryn Johnston discovered that there was something wrong with 
her left arm. It was subsequently discovered that she sustained a 
fracture of the left arm during the electric shock treatment of May 10, 
1952 (Deposition, Dr. Isadore Rodis, J. A. 19-30). ‘The course of treat- 
ment given was for a mental condition; yet that treatment produced an 
arm injury. The treatment was rendered to the female plaintiff under 
the exclusive control and direction of the defendant while the female 
plaintiff was unconscious and unable to know what occurred. 


This evidence must be viewed in a light most favorable to the 
plaintiff on a motion for summary judgment. Under these circum- 
stances, the remarks of the United States Court of Appeals for the 
District of Columbia, in the case of Furr v. Herzmark, 92 U.S. App. 
D.C. 350, 206 F.2d 468, would appear to be peculiarly pertinent to 
the applicability of the doctrine of res ipsa eae In that case the 
Court said: | 
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"But the factors we have set forth, without further 
explanation, would support an inference by the jury that 

defendant had not met the requisite standards of judg- 

ment and skill.” 

The doctrine of res ipsa loquitur has been applied in other juris- 
dictions when a patient has received an uncommon injury during the 
course of treatment by a physician. See: Vonault v. O'Rourke, 97 
Mont. 92, 33 P 2d 535; Farrah v. Patton, 99 Colo. 41, 59 P 2d 76, and 
Frost v. Des Moines, _ Iowa , TIN. W. 2d 306. 


In addition to the testimony of the plaintiff herself and Mrs. Lee, 
it should be noted that the facts and admissions contained in the de- 
position of Dr. Isadore Rodis make application of the doctrine of 
United States Court of Appeals for the District of Columbia announced 
in the case of Cellini v. Moss, 98 U.S. App. D.C. 114, 232 F 2d 371, 
particularly appropriate. In that case the Court pointed out that: 


"Summary judgment is a useful device for disposing 
of meritless tort claims. But since on a trial of this case 
plaintiff may be able to elicit from defendant facts which 
defendant had a duty to observe and plaintiff did not and 
which may prove plaintiff's case, and since defendant's 
demeanor on the stand in testifying on these matters may 
also lead to inferences favorable to plaintiff, we cannot 
conclude that ‘there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment as 
a matter of law." Rule 56(c), Fed. R. Civ. P." (p. 233). 


CONCLUSION 


It is respectfully submitted that the record in this case indicates 
clearly that issues were presented which required the submission of 
the case to a jury for its verdict and that the Court erred in granting 
the defendant's motion for summary judgment. 
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Under the circumstances, it is prayed that this Court reverse 
the judgment obtained by the defendant against the plaintiffs and direct 
7: the trial Court to grant a trial of the issues herein. 


Respectfully submitted, 


» CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellants 
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1 
JOINT APPENDIX 


[Filed April 29, 1955] i 
UNITED STATES DISTRICT COUR 
FOR THE DISTRICT OF COLUMBIA 


JOHN JOHNSTON and 
KATHRYN JOHNSTON 


106 Newton Street 
Keyser, West Virginia 


Plaintiffs 
vs. 
DR. ISADORE RODIS 


2430 Pennsylvania Ave. , N.W. 
Washington, D.C. 


Defendant 


Civil Action No. 1936-55 


eee eS ee ee es Se” 


COMPLAINT FOR DAMAGES 

1. The claim for relief herein on behalf of John Johnston and 
Kathryn Johnston is in a sum in excess of Three Thousand ($3000. 00) 
Dollars and is within the jurisdiction of this Court. © 

2. On, to-wit, May 1, 1952, the plaintiff, Kathryn Johnston, be- 
came a patient of the defendant, Dr. Isadore Rodis, for the purpose of 
obtaining certain treatments and plaintiff, Kathryn Johnston, questioned 
Dr. Rodis concerning the treatments and was advised by Dr. Rodis that 
the treatments as given by him were perfectly safe. 

3. Relying upon the statements made by the defendant, Dr. Isa- 
dore Rodis, the plaintiff, Kathryn Johnston, submitted herself to the 
defendant for the purpose of the treatments that were necessary and 
treatments were given by the defendant to the plaintiff on May 3, May 5, 
May 7, and May 9, 1952, at Georgetown University Hospital. During 
the course of these treatments plaintiff would be unconscious for certain 
periods of time. 

4. On May 10, 1952, the defendant commenced one of his treat- 
ments on the plaintiff, Kathryn Johnston, and upon her regaining con- 
sciousness she learned that while under the direction, care and 





2 
supervision of the defendant she sustained a fracture of her left arm. 

5. Plaintiff says that by reason of the injury aforesaid, she sus- 
tained serious and permanent injuries to her left arm and has sustained 
serious and permanent and painful injuries to her nervous system re- 
quiring extended medical attendance and which condition is permanent, 
to the damage of this plaintiff in the sum of Twenty-five Thousand 
($25, 000. 00) Dollars. 

6. The plaintiff, John Johnston, is the husband of the plaintiff, 
Kathryn Johnston, and by reason of the injury she sustained he was re- 
quired to expend large sums of money for medical care, medicines and 
incidental expenses, and it will be necessary to expend large sums of 
money for medical attention in the future, and this plaintiff has lost the 
society consortium and services of his wife for a long period of time 
and will continue to lose her services and consortium in the future, 
to the damage of the plaintiff in the sum of Five Thousand ($5000. 00) 
Dollars. 

_ The premises considered, the plaintiff, Kathryn Johnston, sues the 
defendant, Dr. Isadore Rodis, and claims damages in the sum of Twenty- 
five Thousand ($25, 000. 00) Dollars, and the plaintiff, John Johnston, 
sues the defendant, Dr. Isadore Rodis, and claims damages in the sum 
of Five Thousand ($5000. 00) dollars, besides costs. 


/s/ Cornelius H. Doherty 
*x x % 


Attorney for Plaintiffs 
Plaintiffs demand a trial by jury of the issues herein. 
/s/ Cornelius H. Doherty 





[Filed May 18, 1955] 
ANSWER TO COMPLAINT 

The defendant, Dr. Isadore Rodis, by his attorneys, Welch, 
Daily & Welch, for answer to the complaint, says as follows: 

First Defense: 

The complaint fails to state a claim against the defendant upon 
which relief may be granted. 
Second Defense: 

Defendant admits that Kathryn Johnston was his patient as alleged 
in Paragraph Two (2), but he denies that he advised the treatments were 
perfectly safe. Answering Paragraph Three (3), defendant states that 
since he had made no statement that treatments were safe, plaintiff 
could not have necessarily relied on such statement; he admits the other 
allegations in Paragraph Three (3); admits the allegations in Paragraph 
Four (4). Defendant is without information sufficient to form a belief 
as to the truth of the allegations in Paragraphs Five (5) and Six (6). 
Third Defense: 

Defendant states that the plaintiff, because of her condition, was 
given electro shock therapy and the treatment was administered in ac- 
cord with the accepted and approved method of practice of other physi- 
cians specializing in psychiatry and the administering of electro shock 
therapy. Despite all care, fractures will occur in this type of treat- 
ment. | 


WELCH, DAILY & WELCH 


By /s/ John Daily 
Attorneys for Defendant 
rd 


3 * x 


| 


(Certification of Service) 





[Filed April 16, 1957] 

PRE-TRIAL STATEMENT ON BEHALF OF PLAINTIFFS 

The plaintiffs, John Johnston and Kathryn Johnston, submit the 
following as their pre-trial statement: 

| On May 1, 1952, the plaintiff, Kathryn Johnston, became a patient 

of the defendant, Dr. Isadore Rodis, for the purpose of obtaining cer- 
tain treatments, and the plaintiff, Kathryn Johnston, questioned Dr. 
Rodis concerning the type of treatments and as to whether or not any 
harm would come to her upon taking these treatments, and she was 
advised by Dr. Rodis that the treatments as given by him were perfectly 
safe. 

The plaintiff, Kathryn Johnston, relied upon the statements of 
the defendant, Dr. Isadore Rodis, and submitted herself to the defendant 
for the purpose of the treatments recommended and given by the defen- 
dant at Georgetown University Hospital. During the course of these 
treatments, the plaintiff, Kathryn Johnston, would be unconscious for 
certain periods of time. 

On May 10, 1952, the defendant commenced one of his treatments 


and upon regaining consciousness the plaintiff, Kathryn Johnston, learned 
that while under the direction, care and supervision of the defendant 

she sustained a fracture of her left arm, and which, in addition to the 
pain and suffering sustained by her, aggravated her condition, and 


which condition is permanent. 

The-plaintiffs rely upon the statement of the defendant that the 
treatments were safe and that no harm would come to her and by reason 
of the breach of this agreement plaintiffs were damaged. 

| The plaintiffs rely upon the doctrine of res ipsa loquitur. 

The plaintiff, Kathryn Johnston, claims damages in the sum of 
Twenty-Five Thousand ($25, 000. 00) Dollars. 

The plaintiff, John Johnston, husband of the plaintiff, Kathryn 
Johnston, by reason ofthe injury sustained by Kathryn Johnston, lost 
the society, consortium and services of his wife for a long period of 
time, and received a bill from Dr. Robert C. Rush in the sum of Two 


iy 
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5 
Hundred Ten ($210.00) Dollars, and a bill from Georgetown University 
Hospital in the sum of Fifteen ($15.00) Dollars, and plaintiff, John 
Johnston, claims damages in the sum of Five Thousand ($5000. 00) 
Dollars. 
/s/ Cornelius H. Doherty 
* * * 


Attorney for Plaintiffs 


[Filed April 16, 1957] 

PRETRIAL PROCEEDINGS 
Statement of Nature of Case: 

Action against physician by husband and wife for personal injuries 
sustained by wife. 

The deft is a psychiatrist. Plf #2 claims that dft recommended 
shock treatments to her and stated that treatments were safe. She sub- 
mitted herself to the treatment and while unconscious sustained a frac- 
ture of her left arm. 

Pit #2 claims right to recover on the following theory: I. breach 
of warranty, II. res ipsa loquitur. ‘- | 3 

Dft claims that in essence plfs sue for assault and asks leave to 
amend answer by pleading one year Statute of Limitations. The motion 
is denied by the pretrial judge on the ground that if there is any claim 
at all it is for negligence and not assault. 

Dft admits that plf #2 was a patient; that he administered shock 
treatments, and that plf's arm was fractured. Dft denies negligence 
and denies making any representations about safety. Dft claims he fol- 
lowed prescribed practices in the community. 

Leave is granted to dft to move for summary judgment provided 
this is done promptly. 

Plf #2 claims permanent injury: Limitation and use of left arm; 
and aggravation of mental depression. 


6-10 
Special damages claimed are a bill of Dr. Robert Rush, $210. 
Georgetown Hos bill, $15. 
/s/ ALEXANDER HOLTZOFF 


/s/ Doherty & Thomas S. Wahl Pretrial Judge 


For Plfs 
/s/ J. Joseph Barse 
For Dft 


[Filed April 24, 1957] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant Isadore Rodis by and through his counsel 
and moves the Court to enter summary judgment in the above-entitled 
case in favor of the defendant and to dismiss the action in each instance 
as to the defendant with prejudice. 
| As grounds for said motion, defendant shows unto this Honorable 
Court the pre-trial statement of the plaintiff, which claims the right to 
recovery on the theory of breach of warranty and res ipsa loquitur. The 
defendant contends as a matter of law there is no warranty by a physician 
when he undertakes to treat a patient that the treatment is perfectly safe. 
The defendant further avers that as a matter of law the doctrine of res 
ipsa loquitur is not applicable in electric shock cases. The above facts 
demonstrate that there is no genuine issue as to any material fact. 
For these and other reasons that will be called to the attention 
of the Court at the time of the arguing of this Motion, the defendant prays 
that the Motion for Summary Judgment be granted. 
WELCH, DAILY & WELCH 
By: /s/ Arthur V. Butler 


Attorneys for Defendant 
* * * 


[MEMO IN OPPOSITION TO MOTION FOR SUMMARY 
JUDGMENT, Filed May 1, 1957] 


x *x * * * * & 
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[Filed May 23, 1957] 
OPINION | 
Arthur V. Butler, Esq., and J. Joseph Barse, Esq. , both of 
Washington, D.C., for the defendant for the motion. : 
Cornelius H. Doherty, Esq., of Washington, D. IC. , for the plain- 
tiffs, opposed. 


The question presented by the defendant's motion for summary 
judgment is whether the doctrine of res ipsa loquitur applies in a suit 
for malpractice against a physician or surgeon. | 

This action is brought by a husband and wife to recover damages 
for personal injuries claimed to have been sustained by the latter as a 
result of an electro-shock treatment administered by the defendant, who 
is a psychiatrist. 

It was stipulated at the pretrial hearing that the female plaintiff 
was a patient of the defendant, and that he recommended and administered 
shock treatments to her, during which one of her arms was fractured. 
The plaintiffs further claim that the defendant had previously repre- 
sented to them that this procedure would be perfectly safe, but the de- 
fendant denies that he made such a statement. At the pretrial hearing 
the plaintiffs asserted a right to recover on two theories: first, for 
breach of warranty; and, second, for negligence, solely, however, on 
the basis of res ipsa loquitur. No specific negligence is charged. The 
defendant then moved for summary judgment on the basis of the stipu- 


lations made and the issues so formulated in the pretrial order. The 


matter is now before the Court on this motion. 3 

From the pretrial order it appears that the plaintiffs make no 
charge of specific negligence and will not offer evidence of any, but 
will rest on the stipulated facts and in addition on testimony to the effect 
that the defendant stated that the treatments were safe. They contend 
that they are entitled to have the issues submitted to the jury on the 
theory of res ipsa loquitur. The question then arises whether at the 





12 


close of the plaintiff's case a verdict should be directed in the defen- 
dant's favor. If so, the motion for a summary judgment should be 
granted, as it is well settled that such a motion lies on behalf of the 
defendant, if on the undisputed facts a verdict would be directed in 
his favor at the trial. 1/ 

The general principles of law governing the liability of physicians 
and surgeons for negligence, are well settled. A physician or surgeon 
is obligated to exercise the degree of care and skill that is ordinarily 
employed by members of the profession in the same line of practice 
in his own or similar localities. Failure to use such care or skill con- 
stitutes negligence. On the other hand, he is not an insurer of health 
or a guarantor of results. He undertakes only to abide by the prevail- 
ing standards and to utilize the skill possessed generally by others 
practicing in his field and to accord the care that they would ordinarily 
extend in similar circumstances. He must have latitude for the exer- 
cise of reasonable judgment, and is not liable for a mere error in 
his decisions. A patient who claims to have been injured by his negli- 
gence, has the burden of proving by a preponderance of the evidence 
that the defendant departed from the applicable standards or was un- 
skillful or negligent. Sweeney v. Erving, 35 App. D.C. 57, 61, aff. 
228 U.S. 233; Rodgers v. Lawson, 83 App. D.C. 281. 

On the other hand, the doctrine of res ipsa loquitur permits a 
rebuttable inference of negligence to be drawn from the mere occur- 
rence of an accident and the resulting injury. A prima facie case is 
thereby established to be submitted to the a other proof 
of negligence. This doctrine is, however, generally restricted to cases 
of injuries inflicted by a mechanical apparatus or some other inanimate 


1/ Dewey v. Clark, 86 App. D.C. 137, 143; Jeffress v. Weitzman, 
95 App. D-c. 261; Fishman v. Teter (C. C. A. 7th) 133 F. (2d) 
222. 


2/ Sweeney v. Erving, 228 U.S. 233, 240. 
Capital Transit Co. v. Jackson, 80 App. D.C. 162. 
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object within the defendant's exclusive control. It does not ordinarily 
apply to cases of injuries caused by the careless act or thoughtless 
omission of a human being. It follows, hence, that there is no sound 
basis for extending it to actions for negligence against a member of a 
learned profession. To do otherwise would practically require him to 
guaranty success in every case. Such a course would be contrary to 
the principles of fairness to the professions and against the best inter- 
ests of the public. It would cast an undue burden on the medical profes- 
sion and might place every doctor on the defensive against any disgruntled 
patient whom he has failed to cure. Consequently, the doctrine of res 
ipsa loquitur may not be invoked in an action for malpractice against a 
physician or surgeon. 

This rule was well summarized by Circuit Judge Taft (later Chief 
Justice of the United States) in Ewing v. Goode, 78 Fed. 442, 443: 

"A physician is not a warrantor of cures. If the maxim, ‘Res 

ipsa loquitur," were applicable to a case like this, and a failure 

to cure were held to be evidence, however slight, of negligence 
on the part of the physician or surgeon causing the bad result, few 
would be courageous enough to practice the healing art, for they 
would have to assume financial liability for nearly all the ‘ills 
that flesh is heir to.'" 

This principle has been approved and applied in the District of 
Columbia. Thus in Sweeney v. Erving, 35 App. D.C. 57, 61, aff. 228 
U.S. 233, Mr. Justice Robb wrote as follows: 

"It is well settled that the degree of skill and learning 
which a physician or surgeon is required to possess and exer- 
cise is that degree of skill and learning ordinarily possessed 
and exercised by members of his profession in the same line of 
practice in that locality. 

* * % * * x 

"Generally speaking, no inference of negligence can be 
drawn from the result of the treatment of a physician or surgeon. 
In the absence of special contract they are not insurers, and 
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there must be evidence of negligence by witnesses qualified to 

testify. " 

In that case the patient was burned in the course of the operation 
of an X-ray apparatus by a physician, and sued for damages. The Court 
held that the doctrine of res ipsa loquitur did not apply, and that no in- 
ference of negligence could be drawn from the fact that the plaintiff suf- 
fered a burn in the course of the treatment. 

Such is likewise the rule in Maryland, through which the District 
of Columbia derives its common law. The latest expression of the highest 
court of that State on this point is found in Bettigole v. Diener, 210 Md. 
537, 541, 124 A. (2d) 265, 267, and reads as follows: 

"It is clear under the Maryland authorities that in an 

action for malpractice the burden of proof is upon the plaintiff 

to show a want of proper knowledge and skill. . . . The doc- 

trine of res ipsa loquitur does not apply. Negligence cannot be 

inferred from the occurrence alone." 

In that case a facial paralysis developed after a mastoid operation. 
In a suit brought against the surgeon based on this fact, the court held 
that the doctrine of res ipsa loquitur did not apply, and sustained the 
ruling of the trial court directing a verdict in favor of the defendant. 

In Avers v. Parry, 192 F. (2d) 181, 185, the Court of Appeals 
for the Third Circuit, in applying the law of New Jersey, held that the 
doctrine of res ipsa loquitur was not suitable in a malpractice case. 
There a patient who underwent an operation for an obstruction in the 
bile duct and sustained a permanent, partial paralysis of one leg as a 
result of the administration of an anesthetic, was deemed not entitled 
to recover on the basis of res ipsa loquitur. The Court sustained the 
action of the trial judge in directing a verdict in favor of the defendant. 
The same result has been reached in many other cases, too numerous 
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to discuss at length. — 3/ : 

This principle has been specifically applied to the state of facts 
involved in the case at bar, namely, a bone fracture sustained during the 
administration of a shock treatment for a mental disorder. 

Thus, in Farber v. Olkon, 40 Calif. (2d) 503, the plaintiff sustained 
a broken leg while undergoing an electro-shock treatment. The Supreme 
Court of California affirmed the determination of the trial judge that the 
plaintiff was not entitled to the benefit of the doctrine of res ipsa loquitur 
and a direction of a verdict in favor of the defendants. 

In Quinley v. Cocke, 183 Tenn. 428, the plaintiff's hip was frac- 
tured during the administration of an electro-shock treatment. Again 
the Court held that the doctrine of res ipsa loquitur did not apply and 
sustained the ruling of the trial judge directing a verdict in favor of the 
defendant. | 
The only exception to the principle that the ue of res ipsa 
loquitur may not be invoked in actions for malpractice, consists of cases 
where the undesirable result is such that it is evident even to a layman 
and could not have occurred except for the doctor's negligence, as, for 
instance, when a foreign object is left in a wound after an operation.“/ 
Obviously the case at bar is not within this narrow group. 

It follows hence that since it appears from the pretrial order that 
the plaintiff's reliance is on the doctrine of res ipsa loquitur, the de- 
fendant would be entitled to a directed verdict in his favor at the close 
of the plaintiff's case. (But little need be said concerning the contention 
that the plaintiffs may recover for breach of warranty. An expression 


of opinion on the part of a physician that a particular course of treatment 


3/ Engelking v. Carlson, 13 Calif. (2d) 216, 88 P. (24) 695 (nerve 
in leg severed during an operation); Farber v. Olkon, 40 Calif. (2d) 
503, 254 P. (2d) 520, 524; Sanders v. Smith, 200 Miss. 551, 27 So. 
(2a) 889 (death shortly after a tonsillectomy): Quinley v. Cocke, 

183 Tenn. 428, 192 S.W. (2d) 992; Nelson v. ae: 42 Wash. 
(2d) 737, 258 P, (2d) 472. 


4/ Eg. Nelson v. Murphy, 42 Wash. (2d) 737. 
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is safe, does not constitute a warranty, and does not increase his liabil- 
ity in any degree. As has been discussed in this opinion, he is answer- 


able only for negligence. 
Since on the issues as framed, a verdict should be directed 
in favor of the defendant at the close of the plaintiffs' case, the defen- 
dant's motion for summary judgment is granted. 
/s/ ALEXANDER HOLTZOFF 
United States District Judge 
May 23, 1957. 


[Filed June 4, 1957] 

ORDER 

Upon consideration of the motion for Summary Judgment filed 
herein by the defendant, the opposition thereto filed on behalf of plain- 
tiffs, and after full and complete oral argument thereon, 

And the Court having written a Memorandum Opinion dated May 23, 
1957, in which it sets forth its reasons for ruling that the said motion 
for summary judgment should be granted, it is therefore this 4th day 
of June, 1957, 

ORDERED that the defendant's motion for Summary Judgment 
should be and the same is hereby granted and that judgment should 
accordingly be entered in this cause in favor of the defendant. 

/s/ ALEXANDER HOLTZOFF 
Judge 
(Certificate of Service) 
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[Filed July 1, 1957] 
NOTICE OF APPEAL | 
Notice is hereby given this 1st day of July, 1957 , that the plain- 
tiffs, John Johnston and Kathryn Johnston, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the 
judgment of this Court entered on the 4th day of Sune, 1957, in favor 
of the defendant, Dr. Isadore Rodis. 


/s/ Cornelius = Doherty 
* * * 


Attorney for Plaintiffs 





(Service) 


[Filed July 1, 1957] 

STIPULATION FOR DESIGNATION OF RECORD ON APPEAL 

It is stipulated and agreed by and between the parties hereto, by 
their respective counsel of record, that the following stipulation will 
govern the action of the parties on this appeal. 

It is agreed that no designation of the record will be required by 
either party in the United States District Court for the District of Colum- 
bia and that a consent order will be submitted to the Court authorizing the 
transfer of the entire record of this Court in the above entitled matter, 
and the record in the case of Kathryn Johnston v. Dr, Isadore Rodis, 
Civil Action No. 3864-52, to the United States Court of Appeals for 
the District of Columbia as the record on appeal. : 

/s/ Cornelius H. Doherty 


* * * * 
Attorney for Plaintiffs 
WELCH, DAILY & WELCH 


By /s/ J. Joseph Barse 
*x * * 


Attorney for Defendant 
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[Filed July 1, 1957] 

ORDER AUTHORIZING ORIGINAL PAPERS TO BE 
INCLUDED IN RECORD ON APPEAL 

This cause came on to be heard upon the stipulation of the parties 
hereto and upon the oral motion of the parties that the original papers 
in this cause, and the original papers in the matter of Kathryn Johnston 
v. Dr. Isadore Rodis, Civil Action No. 3864-52, be the record on 
appeal, and having been duly considered, it is, by the Court, this 
1st day of July, 1957, 

ORDERED as follows: 

1. That all of the original papers and exhibits, including copy 
of the deposition of Dr. Isadore Rodis, in the above entitled matter and 
in the matter of Kathryn Johnston v. Dr. Isadore Rodis, Civil Action No. 
3864-52, shall be included in the record on appeal in lieu of copies, 
and the Clerk is directed to certify the original records in the above 
cases to the Clerk of the United States Court of Appeals for the District- 
of Columbia Circuit. 

2. Upon final disposition of the case of appeal that all such original 
papers and exhibits shall be returned to the Clerk's Office of the United 
States District Court for the District of Columbia. 

By the Court: 
/3/ JAMES W. MORRIS 
Judge 
We consent to the entry of the 
foregoing Order 
/s/ Cornelius H. Doherty 
Attorney for Plaintiffs 
/s/ . J. Joseph Barse 
Attorney for Defendant 
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DEPOSITION OF DR. ISADORE RODS 


DR. ISADORE RODS, 
the defendant, was called for examination by counsel for the plaintiff, 
and after having been sworn by the notary was examined and testified 
as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. DOHERTY: 

Q. You are Dr. Isadore Rodis? A. Yes. 

Q. And you are a practicing physician in the city of Washington? 
A. Yes. 

Q. Do you specialize in any particular branch of medicine? 

A. In the practice of psychiatry. 

Q. Andhowlong? A. Excuse me. Is it sufficient if I just 
answer yes, for the purposes of your record, when you ask me am I so 
and so? 

MR. DOHERTY: Yes. 

MR. DAILY: I might caution you to answer yes or no whenever 
you can. 

THE WITNESS: I wanted to know whether he wants a longer 
answer than yes. 

MR. DOHERTY: [If I do, I will ask for it, Doctor. 

BY MR. DOHERTY: 
Q. And how long have you been practicing here? A. Since 
1930. 
< Q. And specializing during that period of time in psychiatry? 
A. Since 1935. 
Q. And your office is where? A. 1726 Eye Street, N. W. 
Q. Is there any other doctor connected with you in your office? 


A. No, none. 

Q. Now, did there come a time that Kathryn Johnston of 5121 
North 27th Street, Arlington, Virginia, became a patient of yours? 
A. Yes. 
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Q. Whenwas that? A. On May 2, 1952. 

Q. And who sent her to you? A. Dr. Joseph Rom, R-o-m. 
Do you want his address ? 

Q. Yes. A. 2025 Eye Street, N. W. 

Q. And do you know or do your records show whether she had 
been a patient of his for some time? A. She had not been a patient 
of his for some time, as I recall. He may have seen her once or 
twice and recognized that she needed a certain type of care which he did 

not give. 

Q. And did you fully examine her on her first visit to your office? 
A. Idid, a mental examination, yes, not a physical examination. 

Q. And what was the result of that examination? A. The 
result of the examination was that I concluded she was suffering from a 
depression which had been in existence sufficiently long and which had 
rendered her sufficiently incapable so that she required electric shock 
treatment. 

Q. Any particular type of depression, Doctor? A. Well, a manic 
depressive, depressed, recurrence. 

Q. And from your history, how long had that been in existence ? 

A. 14 months. 

Q. Was anyone with her when she came in to see you? A. Yes, 
her niece. 

Q. And after this examination, what type of treatment did you 
think was necessary? A. Electric shock treatments. 

Q. And did she agree to that, Doctor? A. Yes, she did. 

What was the date of the examination? A. 5/2/52. 

Q. And when was the first givento her? A. 5/3/52. 

Q. Did she sign any paper at the time? A. Yes, she did. 

Q. Do you have that paper with you, Doctor? A. Yes. 
Q 
Q 


© 


. MayI see it, please? A. (Handing. ) 


- Now, this paper that she signed was dated May 2, 1952, and 




















>> 


> > 
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'T, the undersigned, give permission to the attendant surgeon for 
any treatment or procedure that he may deem necessary in the treat- 
ment of" -- and that is blank. Signed "Mrs. Virginia Johnston. " 

A. Well, she goes by the name of Kathryn be as Johnston or Virginia 
Kathryn Johnston. 

Q. Signed by Mrs. Kathryn Johnston and witnessed by Margaret C. 
Lee. Now, Doctor, you stated that the attack that she had at the time 
you saw her had begun approximately 14 months before. A. Yes. 

Q. Did she tell you about any treatment that she had had during 
that period from any other doctors? A. Well, I don't have any record 
of it. Only my memory tells me she was treated back home in West 
Virginia, but I don't have any record of the details. 

Q. Was there any history of any depression prior to this 14-month 
period? A. Yes, there was. Shall I give you the details of it? 

Q. Yes, please. A. She stated that the present attack was the 
fourth one -- the first attack in 1940, which lasted eight months; the 
second attack in 1943, which lasted about 14 months and which was as- 
sociated with an operation, a hysterectomy, which she had had in 1943; 
a third attack in 1944, which lasted for 14 months and far which she re- 
ceived metrazol shock treatments. She stated that she had been per- 
fectly well from the end of the third attack in 1945 until the present at- 
tack began in March 1951. 3 

Q. Now, you gave her a shock treatment on the 3rd of May 1952. 
What does that consist of, Doctor? A. I don't know exactly what you 
want, Mr. Doherty. Shall I just give you as many details -- shall I 
start off and describe it and you will tell me what you want ? 

Q. Tell me just what you do in giving a shock treatment. A. The 
patient comes to the hospital without breakfast, brought there, escorted 
there, by some member of the family or other responsible person. They 
come into the out-patient department of the Georgetown Hospital. They 


remove their clothing and put on a nightgown or pair of pajamas or 
hospital gown. 
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They then are placed on a hard table, such’as a typical hospital 
examining table, with a small pad. We remove any loose teeth, brace- 
lets, and any other metal objects which get in the way. 

The patient is then placed in a position that we call hyperextension 
by putting a hard rolled-up pillow across, roughly, the shoulder blades, 
and then we attach electrodes to the patient's head after anointing the head 
with suitable jelly. 

The electrodes are then connected to an electric shock machine and 
then, before the current is turned on for the treatment, we have the 
patient restrained by personnel who help us. One person stands at the 
foot of the patient and holds his knees together in order to prevent them 
from separating. 

_ Iam purposely using layman's terminology. Is that sufficient for 
your use ? 

Q. Yes. A. Then another person stands at the patient's 
shoulder and keeps his wrist against the side in order to prevent this 
motion (demonstrating) and also holds his shoulder down against the bed 
or the table, because we put him in this hyperextension position and we 
want to maintain him in that position. And, of course, another person 
is on this side (indicating) . 

The doctor stands -- at least I stand -- at the patient's head and 
puts in a suitable type of mouth gag, of which thereare various types, 
so that the patient doesn't bite his tongue or cheek, because during the 
course of the treatment the patient's jaw clenches and he might injure 
himself in that manner, through that procedure, rather. . 

Then, just before we turn on the chrrent, we grasp the patient's 
chin and head and hold his chin back so he doesn't go through a sharp 
forward motion like this (demonstrating) which might injure some of 
the muscles in the back of his neck. 

The current is turned on. The persons maintain their positions, 
keeping the patient in this restraint which I have described. The patient 
goes through the phases of the convulsive seizure. All the helpers and 


r 
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the doctor maintain their positions during this time. The entire convul- 
sive procedure lasts 35, 40, 45 seconds. There is a fair amount of 
variance from one patient to another. 

At the end of the convulsive seizure, when the patient goes into a 
period of relaxation and begins spontaneous breathing, we lift the 
patient's torso, one of the persons removes the pillow, and the patient 
rests flat on the table or bed, his head is turned to the side, and we 
just stand by from that point on to make sure that he breathes, to make 
sure, if he is restless or moves around, that he doesn't injure himself, 
and wait and see what happens. 

You may question me further on that point. That is the basic 
description. 

Q. Now, there came atime, Doctor, that Mrs. Johnston, during 
one of these treatments, injured her shoulder? A. That is correct. 

Q. And wint date was that? A. 5/10/52. 

Q. Now, will you tell us and describe for us what happened on that 
occasion? A. Well, the treatment is just as I indicated to you. 

Q. Just the same? A. The same procedure as I just indicated 
to you. 

Q. Then, what happened to cause the injury? A. Then the patient 
sleeps for a variable period after the treatment. The older ones sleep 
longer than the younger ones. But the doctor stands by at least long 
enough to make sure that the patient is breathing, which, of course, is 
our main concern,and make sure the patient isn't restless. 

The family is not present during the treatment. The family is in 
an anteroom somewhere, and they never witness the treatment. We 
usually stay around 10 minutes or so to make sure the patient is all 
right and doesn't show any particular evidence of any untoward reaction. 
Then I leave, either going back to my office or to any other place Iam 
going or to another room to treat another patient, because we may have 


a series of patients we are treating any one morning. 
So, if the patient doesn't exhibit any particular untoward reaction, 
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well, we assume he is all right. 

Now, on this particular morning when we treated Mrs. Johnston, 
we treated her in the same manner which I have just indicated to you, 
and she didn't complain of anything because she was still sort of asleep 
and half dopey when I left, which is the usual procedure with these -- 

I mean, the usual reaction in these folks. 

So that I left, went to my office, and then after I had gotten to my 

office I had a telephone call from one of the nurses at the hospital that 


Mrs. Johnston was complaining of pain in her shoulder, I then directed 


the nurses to put her on a stretcher or chair -- I don't know which -- and 
take her down to the X-ray department and have her shoulder X-rayed. 

Q. Was she conscious when you left there, Doctor, that morning 
after that treatment? A. Well, she wasn't fully conscious in the sense 
that she certainly couldn't get up and walk around. You would have to 
question me further as to the exact nature of your question, Mr. Doherty. 

Q. Were you there, Doctor, when Mrs. Lee came into the room? 
A. Oh, yes, indeed. 

Q. Was anything said then by Mrs. Johnston as to her shoulder 

bothering her? A. No. 

Q. Was she conscious then so that she could talk? A. No. That's 
the point Iam making. She could not talk. She couldn't make herself 
clear at that point because they are pretty dopey for 15 or 20 minutes 
after the treatments. 

Q. How soon after you left was it that it was ascertained that she 
did have some injury to her shoulder? A. Well, I can't answer that 
because I wasn't present, and all I know is when she did become fully 
conscious and able to express herself she did complain of pain, and then 
that was made known to the nurses, and the nurses in turn called me at 
my office. 

Q. What nurse called you? Do you knowher name? A. Miss 
Korfonta, K-o-rr-f-o-n .-t-a. 

| Q. Do you have her full name? A. Mary Korfonta. 
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Q. Is she still employed at Georgetown? A. Yes. 

Q. And do you know the names of any of the other nurses? A. 

I don't know them right now. We are searching through the records now, 
the nursing office records, in order to ascertain their names. 

12 Q. And what time did you get back to the hospital? A. I did not 
return to the hospital. 

Q. You didn't go back there at all? A. No. May I add further? 

MR. DAILY: Surely. 

THE WITNESS: As to what happened at that time ? 

MR, DOHERTY: Yes. 

THE WITNESS: I did not return to the hospital because Dr. Rush, 
the orthopedic surgeon, was in the hospital at the time. We were able 
to get him on the phone right away and he saw her while she was still in 
the hospital, and, as I recall, applied -- 

BY MR. DOHERTY: 
Q. Who sawher? A. Dr. Robert Rush. He applied the cast. 
_ Q. He didn't see her until sometime in the afternoon, did he? 
A. I can't recall the time. I can't tell you that. 

Q. Doctor, you did find out sometime subsequently that she had 
a broken shoulder or fracture of sometype? A. Fracture of the 
arm. 

Q. Do you know how that happened? A. Well, the presumption, 
Mr. Doherty, is that it happened during the course of the treatment. 

Q. And can you tell us what caused it? A. The convulsive seizure 
which ensued as a result of the electric shock treatment which we zave 

13 the patient. 

Q. And that would cause this fracture ofthe arm? A. Yes. 

Q. And in what way, Doctor? A. Well, as far as we are able to 
determine, by muscular pull, by the sheer fact thatthe muscles go into 
strong contraction, and by pulling they cause fractures. 

Q. Do you have any pressure on the shoulder or on the arm? 

A. None at all, none, indeed. As a matter of fact, we use light re- 
straint purposely. We do not hold the patients rigidly. All the 
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personnel are trained to hold them lightly. That is a recognized tech- 
nique. 

Q. Has this happened to you before? A. Yes, indeed. 

Q. Can you give me any idea of how many times in, say, the 10 
years preceding this particular accident? A. MayI ask a question to 
clarify your question? 

Q. Yes. A. You mean how many fractures have I had all together 
or how many fractures of the arm? 

Q. Let us just make it fractures of the arm. A. I didn't look up 
my exact figures, Mr. Doherty. I would have to go back in my office 
to do that because I keep that in my statistics. But roughly five or six 
or seven. 

14 Q. What other parts of the body have fractured? A. The usual, 
the most common, are fractures of the vertebrae; that is, the backbone. 
They are the most common. The long bones are next. We call these 
(indicating) the long bones. 

Q. And what part of the vertebrae would fracture? A. Usually 
the most common site of fracture is the dorsal or thoracic region, from 
four, five, six, seven, eight. They are numbered starting from the top 
down. Shall I clarify that for you? 

Q. No. What I am trying to find out is, what pressure would there 
be on the lower back. A. This isn't the lower back. It is the mid -- upper 
back. It is right between the shoulder blades. There is no pressure 
there. Again, this is a muscular action. 

Q. And did you acquaint Mrs. Johnston with the fact that this might 
happen to her? A. AsI recall, I did not. May I amplify that? 

Q. Yes. Go ahead. 

THE WITNESS (to Mr. Daily): Shall I? 

BY MR. DOHERTY: 
| Q. Please do, Doctor. I wiilask youto. A. Up until that time, 
in these 10-odd years that I have been_ giving the treatments, it had not 
been my practice or custom to acquaint people with -- thatis, I had not ane 
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15 spontaneously acquainted patients with the potential possibility of 


fractures occurring as a result of the treatment. And the basis for that 
procedure in my own practice was based on two factors. 

First of all, many of these patients are very fearful, upset, agi- 
tated, indecisive, and terribly sick mentally, and it has been my feeling, 
as far as the patient's reaction is concerned, that if they were told about 
the potential dangers, the possible dangers, they might refuse treatment 
and might commit suicide as a result of not taking advantage of the treat- 
ment. 

But more importantly than that, I have felt that, in view of the 
fact that this is an accepted procedure, I did not consider it necessary 
routinely to tell all the patients about this potential dmger, because of 
the fact that I feel that a surgeon or any other doctor carrying out an 
accepted procedure doesn't explain to a patient who is going to have an 
appendectomy or who is going to have a hernia operation all about the 
possible dangers of what might occur post-operatively, on the operating 
table, and soon. He doesn't tell them about the thromboses and the 
atelectases and any of the other potential dangers which might occur as 
a result of a routine operation. And I have felt, for that reason, there- 
fore, that Iam in the same category as other physicians practicing 
medicine and carrying out accepted procedures. 

16 I have on a number of occasions acquainted the family with the 
potential dangers. 

Q. That is another question I was going to ask. Did you say any- 
thing to Mrs. Lee when she came there? A. AsJI recall, I did not say 
anything to Mrs. Lee or to Mrs. Johnston about this matter which you 
are asking me about right now. 


el Q. Did you make arrangements with Dr. Rush to take care of Mrs. 
Ao Johnston? A. Yes. We got Dr. Rush on the phone and asked him to 
ee take care of Mrs. Johnston. 


Q. And did you understand at that time that you were to arrange 
for the payment of his bill, or how was that to be taken care of? A. Oh, 
not at all. I never pay a doctor's bill. He was to take care of her, as 
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he had taken care of other patients who have sustained fractures under 
similar conditions. I turn the patient over to Dr. Rush, and from that 
point on he treats them as a private patient, renders his own treatment, 
renders his own bills, and I follow them up from my angle, but he from 
his. 

: Q. Did you know that Dr. Rush in this case had told Mrs. Johnston 
there wasn't any bill, that there wasn't any charge for his services, and 
that it was to be taken care of by you? A. No. This is news for me. 
This is the first Iam hearing that. 

17 Q. Did you know there wasn't a bill sent in this case until ap- 
proximately a year after? A. No, sir, Ido not know that. I know 
nothing about Dr. Rush's billing procedure. He has treated a number 
of my patients. 

Q. Doctor, did you tell Mrs. Lee that you knew when this happened, 
that you heard the crack in her shoulder or in her arm? A. I can't 
recall. I doubt it very much. 

Q. Do you recall talking to Mrs. Lee? A. I can't recall what 
Itold Mrs. Lee specifically. 

Q. Do you have the record there indicating just what history you 
have for that particular time? A. (Reading) "On 5/10/52 the patient 
complained of severe pain in the left shoulder. X-rav revealed a frac- 
ture of the humerus. Patient was put in a cast by Dr. Robert Rush." 

Q. And could you say now tht you did or did not hear any crack 
in the arm or in the shoulder at the time that this thing happened ? 

A. No. My memory doesn't tell me that. I can add that on other oc- 

casions I have heard fractures when they occurred, and we knew that 

the patient had sustained a fracture. Almost any doctor who has given 

a sufficient amount of electric shock has had that experience of hearing 
18 a fracture occur. 








Q. What records do you have here, Doctor? May I see them ? 
A. Yes (handing). a4 
Q. When were these records made? A. On the dates specified. + 
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Some of it is written in my lingo. I may have to amplify some of it for 


oa you because I write in a sort of shorthand. 
ro Q. Doctor, did you give her any shock treatments after that time ? 
A. No, sir. 


Q. What type of treatment did you give to her from the 10th of 
May '52 until you discharged her or she stopped coming to you? 


¥> A. Well, I saw her on the dates indicated on my record here, primarily 
wi in order to talk with her and find out what response she was showing to 

a the five treatements which we had given to her. 

ie Q. Was this the fifth treatment that you were giving? A. No. 


5S, yes, sir. And I wanted to find out, of course, what her response was 
to the five treatments which we had given to her, in order to determine 
if she was recovering. 
~ On a certain date during this follow-up period she indicated she 
wasn't sleeping well, and I prescribed certain sleeping medicine for 
19 her, and also she indicated that she was sensitive to aspirin and 
I prescribed for her a certain variation of aspirin which is supposed 
not to cause nausea and some of the symptoms that she complained about. 
Does that answer your question ? 
Q. When was the lasttime you saw her? A. The last time I saw 
> her was on 8/5/52. 


ae Q. And what was her condition then? A. Shall I read it from here? 
: That's the only way I can tell you. 
i Q. Allright. A. (Reading) "Dr. Rush says her arm is much 


better. "My interests are much better. My appetite is all right if I 
can sit still long enough. My spirits are better. '" 
. I did not discharge her from my care. She did not return. I had 


« made arrangements for her to continue to return, but she did not do so. 
I spoke with her niece on 9/2/52 on the phone and Mrs. Lee stated 
Soe that the patient had returned to her home in West Virginia two weeks be- 
> 


fore 9/2/52, which would have been approximately a week after I saw 
her or several days after I last saw her on 8/5/52. 
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Q. And there is no history of any fall or anything that might have 
caused this fracture? A. Oh, no, sir, not any. 

20 Q. Did the nurses stay in the room until she became conscious 
and complained of pain? A. We do not have the nurses stay in the room. 
We never had. It's part of our procedure to have some responsible 
member of the family or a practical nurse or someone who can be re- 
sponsible to sit with the patient during the recovery period; that is, 
after -- if I may. 

Q. Yes. A. (Continuing) -- after the convulsive seizure is over 
and the patient is breathing and we are making sure the patient is not 
restless, because sometimes they get restless and throw themselves 
around. The nurses and I remain in the room during that entire period 
until we make sure the patient is just asleep or sort of semi-comatose 
or dopey, and then we call whoever it is, the member of the family, the 
other person who brought the patient to the hospital, to sit beside the 
patient. We give them very specific instructions as to exactly what to 
do, and then we leave the room and the patient recovers, and after 20 or 
30 minutes or so, a half hour, 45 minutes, the patient is helped to get 


dressed by the person with him, or he may dress himself, and most of 


them dress themselves, and they are convoyed home by the person who 
brought them, with appropriate instructions as to how to be cared for. 

Q. But the nurse was in the room this time when she complained 
of the pain in her shoulder? A. I don't know, because I wasn't there. 
Sometimes the nurses stay, but they don't ordinarily. Theymay goin and 

out of the room for various other reasons. 

MR. DOHERTY: I think that is all. 

MR. DAILY: I have no questions. 
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COUNTER-STATEMENT OF QUESTION PRESENTED 


In a medical malpractice action brought by the plaintiff 
for damages as a result of a broken arm incurred while 
under treatment by the defendant who was a psychiatrist, 
administering electric shock treatments to the plaintiff, 
where the plaintiff alleges that she inquired of the defend- 
ant if the treatments would be safe and was told by him 
that they would be, and where she neither alleges any 
negligence on the part of the defendant nor offers to 
introduce evidence of any such negligence, has the plain- 
tiff under such circumstances stated a case to be sub- 
mitted to a jury under the theories of either, 1), breach 
of warranty, 2), res ipsa loquitur. 
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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 


Appellants relied upon two theories in making their 
claim against Appellee, the first being breach of warranty 
and the second, res ipsa loquitur. 

The allegations upon which appellants base their case 
on the breach of warranty theory show conclusively that 
the statements attributed to defendant did not amount to 
a warranty or guarantee or an express contract but con- 
stituted only an expression of his opinion. 


This Court has ruled frequently, as have many Courts, 
in other jurisdictions that a physician is not an insurer 
or guarantor of good results of his treatment and that 
a mere unfortunate result or occurrence does not consti- 
tute evidence of negligence in the slightest degree on the 
part of the defendant. Res ipsa loquitur is not available 
to plaintiffs in medical malpractice actions and they 
must establish their allegations of negligence by com- 
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petent medical evidence in the absence of which a verdict 
must be directed for defendant doctor. 


ARGUMENT 
I 


Deferdant Did Not Warrant “Safe” Treatment In 
Which No Complications Would Develop 


Appellants contend that defendant warranted a com- 
pletely safe course of treatment in every respect and base 
their contention upon the mere fact that when Mrs. 
Johnston allegedly inquired if the treatments would be 
safe, the appellee-defendant said that they would. Appel- 
lee submits that such a statement does not constitute a 
warranty. 


Medicine, of course, is not an exact science as are the 
physical sciences. The thought has frequently been ex- 
pressed by competent, highly respected physicians, that 
even today, with the tremendous strides that have been 
made in the field of medicine, we still know only a small 
fraction of the mysteries of the human anatomy and its 
ailments and processes. It is a matter of common knowl- 
edge that all too frequently complications result from 
standard medical or surgical procedures, no-matter how 
routine or common-place such procedures may have be- 
come. Hemorrhages may result from tonsillectomies and 
adenoidectomies; pneumonia and atelectosis may follow 
appendectomies, ventral hernias may follow abdominal 
operations; thrombosis may develop after surgery. Pa- 
tients may develop severe reactions to injections or ad- 
ministrations of almost any anti-biotic or sedative drug. 
The list is endless—there are probably more complica- 
tions than there are treatments. 


And yet, if the patient inquired of the surgeon if an 
operation for appendicitis were safe, he would be told 
that it was. If peritonitis developed it could hardly be 
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said that the surgeon warranted against it. The sur- 
geon’s statement amounts to nothing more than his opinion 
that the majority of appendectomies are “safe”. 


The procedure used by defendant has become a well 
established and accepted treatment for patients with 
certain mental conditions, and, as with any medical treat- 
ment, certain hazards are involved. (In ten years of 
administering electric shock-therapy defendant had had 
five, six, or seven other cases in which an arm fracture 
resulted, (J. A. 26). And it has become a matter of 
common knowledge among those familiar with the sub- 
ject, that fractures are one of the potential complications 
of such treatment. They may occur as a direct result of 
the treatment itself, without any negligence on the part 
of the doctor. . 


For the doctor to say that the treatment would be 
“safe” does not mean that he is warranting against com- 
plications beyond his control. It means only that the 
majority of treatments are given without complications. 


Another factor to be considered is that there must be 
consideration given in exchange for a warranty. But 
nothing of that nature appears here. If the defendant 
had made a special contract with Mrs. Johnston that he 
would absolutely warrant successful treatment without ill 
effects, such contract could be enforced. But such agree- 
ments do not merely “spring into existence”—they must 
be entered into by the parties with full knowledge, requi- 
site intention, and required consideration each being pres- 
ent. None of these “elements” of a contract are here 
present. 


As was stated in Sweeney vs. Ewing, 35 App. D.C. 57, 
aff'd 228 U. S. 223, “ . .. In the absence of special con- 
tract they (physicians or surgeons) are not insurers, and 
there must be evidence of negligence by witnesses quali- 
fied to testify.” 
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No “special contract” was alleged here to make Dr. 
Rodis an insurer against complications. Surely his state- 
ment that the treatments would be “safe” cannot be so 
enlarged that it attains the dignity of an express contract 
or warranty. 


Appellants in their argument in support of the breach 
of warranty theory cite three cases: Adams v. Ison, 
Ky. —, 249 S. W. 2d 791; Lester v. Aetna Casualty & 
Surety Company, 240 F. 2d 676, and Hunter v. Bur- 
roughs, 123 Va. 113, 96 S. E. 360. These cases are not 
determinative of the instant case, may easily be distin- 
guished and did not involve the issue here presented. 





In Adams vs. Ison, Supra, the question involved was 
whether active fraud on the part of the defendant phy- 
sician formed a sufficient basis for the tolling of the 
Statute of Limitations. 


Lester vs. Aetna Casualty & Surety Company, Supra, 
was an action brought by a husband against a physician 
for giving him electric shock therapy without his consent. 
The plaintiff’s wife had consented to and authorized the 
treatment of her husband by the defendant and the issue 
involved was whether the consent of the wife was suf- 
ficient to allow the physician to treat the husband. 


As indicated from appellant’s citation of Hunter v. 
Burroughs, Supra, the action was considered by the Su- 
preme Court of Virginia on a demurrer to the complaint. 
The obvious point involved was that the complaint specifi- 
cally alleged that the physician gave “not a mere opinion 
but the positive assurance” of a cure. There is no alle- 
gation in the present case that any positive assurances 
or express warranties were made by the defendant nor 
that he did anything but state that in his opinion the 
treatments would be “safe.” 
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II. 


The Doctrine of Res Ipsa Loquitur Was Not 
Applicable In This Case 


At the time of pretrial in the District Court, plaintiffs’ 
counsel announced that he intended to rely solely upon 
breach of warranty and res ipsa loquitur to establish a 
ease against the defendant and that no evidence of spe- 
cific negligence would be offered in plaintiff’s behalf. This 
was understood by the Court and is reflected in Judge 
Holtzoff’s opinion at Page 11 of the Joint Appendix. 
Neither the plaintiffs’ complaint nor their pretrial state- 
ment makes any allegations of specific negligence and are 
based solely upon the above mentioned two theories. 


The doctrine of res ipsa loquitur has never been ap- 
plied by this Court in an action for medical malpractice. 
The reasons therefore are obvious, and basically are that 
no doctor can guarantee the results of medical treatment, 
no matter how skillful or careful his treatment, and that 
if a mere bad result or unfortunate complication should 
be considered to be evidence of negligence in the treat- 
ment rendered, the burdens upon physicians would be 
unconscionable and few physicians would be courageous 
enough to engage in practice. This thought was very 
concisely stated by Justice Taft in Ewing vs. Goode, 78 
Fed. 442-443 as follows: 


“A physician is not a warrantor of cures. If the 
maxim res ipsa loquitur were applicable to a case 
like this and a failure to cure were held to be evi-. 
dence, however slight, of negligence on the part of 
the physician or surgeon causing the bad result few 
would be courageous enough to practice the healing 
art, for they would have to assume financial liability 
for nearly all the ills that flesh is heir to.” 


This doctrine has frequently been approved by this 
honorable Court in cases such as Wilson vs. Borden, 61 
App. D. C. 327, 62 F. (2nd) 386 where it was stated that: 
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“Plaintiffs evidence may have tended to prove that 
her arm upon her discharge by defendant was in an 
unsatisfactory condition, but, assuming that it did, 
that would establish neither the neglect and unskill- 
fulness of the treatment nor the causal connection 
between it and the unfortunate event. Ewing vs. 
Goode 78 F 442, 443. All that was required of de- 
fendant in undertaking to treat the plaintiff was that 
he exercise the ordinary care and skill of his profes- 
sion in the District of Columbia. Cayton vs. English 
57 App. D. C. 324, 23 F. (2nd) 745. Hazen vs. Mul- 
len 59 App. D. C. 3, 32 F (2nd) 394.” 


The rule has frequently been reaffirmed by the Court 
in many cases, several of which are: 


Sweeney vs. Erving, 35 App. D. C., 57, aff. 228 
U.S. 238, 57 L. Ed. $15. 

Levy vs. Vaughan, 42 App. D. C. 146. 

Cayton vs. English, 57 App. D. C. 324, 23 F. (2nd) 
745. 

Bonner vs. Conklim, 61 App. D. C. 336, 62 F (2nd) 
875. 


The rule has likewise been applied in other Federal 


Courts as witness the case of Wall vs. Brim, 138 Fed. 
(2nd) 478, where it was stated: 


“A physician or surgeon does not guarantee the re- 
sults of a treatment or operation, and proof alone 
that an operation is different in its outcome from 
the expected, or followed by disastrous results, 
neither establishes nor supports an inference of want 
of proper care, skill or diligence.” 


The Court of Appeals of Maryland recently had an 
occasion to review the problem in the case of Bettzgole 
vs. Diener, 210 Md. 537, 124 A (2nd) 265. There all pre- 
vious Maryland decisions on the point were reviewed and 
it was held: 


“It is clear under the Maryland authorities that in an 
action for malpractice the burden of proof is upon 
the plaintiff to show a want of proper knowledge and 
skill . . . The doctrine of res ipsa loquitur does not 
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apply. Negligence cannot be inferred from the oc- 
currence alone.” 


A similar rule was applied by the Supreme Court of 
North Carolina in construing Virginia law in the case 
of Buckner vs. Wheeldon, 225 N. C. 62, 33 S. E. 2nd 480, 
where it was held that a physician or surgeon is not an 
insurer of a patient’s cure or even of beneficial results, 
nor is he liable to exercise the highest degree of care 
known to his profession; and the mere fact that his treat- 
ment of a patient was unsuccessful raises no presumption 
of negligence, for he must exhibit only that degree of 
skill and diligence employed by prudent practitioners in 
his field. 


Cases in other jurisdictions have considered the specific 
question at issue herein, to wit, whether res ipsa loquitur 
may be applied in a malpractice action where a fracture 
has resulted from the administration of electric shock 
treatment for a mental condition. 


In the case of Quimley vs. Cocke, 183, Tenn. 428, 192 
S. W. (2nd) 992, the plaintiff’s hip was fractured during 
the administration of electric shock treatments and the 
Supreme Court of Tennessee held that res ipsa loquitur 
did not apply and affirmed a directed verdict in favor 
of the defendant. A directed verdict for the defendant 
was likewise affirmed by the Supreme Court of California 
in ruling that res ipsa loquitur was not applicable where 
a plaintiff sustained a fractured leg as a result of electric 
shock therapy: Farber vs. Olkon, 40 Calif. (2nd) 503, 254 
P 2nd 520. 





As was pointed out by Judge Holtzoff in his opinion 
granting summary judgment (J. A. 15) this case is obvi- 
ously not within the narrow group of cases that allow 
the application of the doctrine in actions for malpractice 
where the undesirable result is such that it would be 
apparent even to a layman that the result could not have 
occurred except for a doctor’s negligence. Falling within 
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that category of cases are those such as surgical sponges 
being left in operational wounds. Here it could not be 
said that it would be evident or obvious even to a layman 
that this fracture could not have occurred except for 
negligence on the part of Dr. Rodis, for the treatment 
is not one that the ordinary layman would be at all 
familiar with. Medical explanations would have to be 
offered by the plaintiff through proper competent testi- 
mony to show affirmatively that the fracture could not 
occur but for the doctor’s negligence. This plaintiffs did 
not propose to do. 


Appellee submits that this case is not one that should 
be brought outside of the General Rule that negligence 
of a physician must be proven by a plaintiff by the intro- 
duction of competent medical evidence that the defendant 
failed to comply with the requisite standards of care and 
treatment and that such failure proximately caused the 
injury complained of. Fundamentally appellant’s con- 
tention here that res ipsa loquitur should apply, is an 
argument that doctors should be held to such a high 
standard of care that favorable results should be guar- 
anteed. It is submitted that medicine has not yet reached 
the stage, and it probably never will, where results must 
be guaranteed and doctors infallible. 


CONCLUSION 


It is respectfully submitted that the record in this case 
clearly reveals that had the plaintiffs proceeded to trial 
upon the two theories previously discussed that the Court 
would have been compelled at the conclusion of plaintiffs’ 
evidence to direct a verdict for the defendant. No addi- 
tional facts have been offered by appellants beyond those 
appearing of record nor have allegations been made by 
appellants beyond those appearing in the record of the 
District| Court. Their evidence would therefore have 
been in'conformity with the allegations of the complaint 
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and the pretrial statement which evidence it is respect- 
fully submitted is totally inadequate to establish a case 
against the appellee. 
WHEREFORE, Appellee submits that the judgment of 
) | the District Court herein should be affirmed. 
4 Respectfully submitted, 
\, 
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